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Statement 

The plaintiffs-appellants appeal froin a judginent of the 
Hon. Milton 1’ollack entered in the United States District 
Court for the Southern District of New York on May 22, 
1974, which dismissed the coniplaint for lack of standing 
on tbe part of the four individual plaintiffs-appellants and 
granted the motion of the Town of New Castle to intervene. 

Appellants appealed and moved for an injunction pend¬ 
ing appeal which was denied by order of the United States 
Court of Appeals for the Second Circuit dated June 18, 
1974. 

Issues Presented 

1. Do four black resident* of Westchester County of 
low and middle incomes allege an injury in fact by claim- 
ing that the acts of the defendanta increased the racial 
ghettoization of Westchester County? 
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2. Does Wartb v. Seldin, 495 F.2d 1187 (2d Cir. 1974) 
apply to a challenge to two Federal grants-in-aid awarded 
to a town with allegedly unconstitutional zoning practices 
io a« to mandate dismisaal of the complaint for lack of 
standing? 


Statement of Foef* 

A. The Appellante 

The foor appellants are minority group members who 
reside in Westchester County; they do not live in the Town 
of New Castle (J.A.* 2a-4a). 

They have low and moderate incomes (J.A. 2a-4a). 

They have never tried to live in New Castle (J.A. 85a). 

They have not aileged any plans to live in New Castle 
(J.A. lalfia). 

The only appellant whose deposition was taken, Rachel 
Fvans, declared at that deposition that she presently lives 
in decent housing and has no plans to move (J.A. 65a). 

B. The Federal Dofendante 

The Federal defendants are the öecretaries of the De* 
partments of the Interior (“Interior”) and Housing and 
Urban Development (“HUD”), members of their staff and 
the two departments themselves. 

C. The Town of New Castle 

The Town of New Castle, in Westchester County, is 
zoned almost 90% for single family, residential hoging 
(J.A. 95a). 

It includes the Xing-Greeley Sanitary Scwer District 
(“King-Greeley") within its geographic boundaries. The 


•The Joint Appendix is designsted "J.A." throughout. 
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King-Greeley Sewer district was created parsuant to New 
York Town Law, Article 12-A (McKinney 1959) (J.A. 

18ca). 

In 1972-73, the Town of New Cautie * applied for and 
was awarded two Federal grants from the two defend&nt 
Departments, Interior and HUD (J.A. 93a). 

D. The Grants 

The HUD grant wan made pursuant to the Community 
Facilities and Advance Land Acquisition Act, 42 U.S.C. 
§ 3101, et seq., specifically § 3102 of that Title, Grants for 
Basic Water and Sewer Facilities (J.A. 18ca, 95a). 

It was to provide matching fnnds for a sanitary sewer 
project in the King-Greeley district (J.A. 18ca, 95a). 

The Interior grant was made pursuant to the Out- 
door Recreation Programs Act, 16 U.S.C. 460(1) et teq., 
specifically § 460(1)—8 of the Act (J.A. 18ca-19ca). 

It provides a portion of the funds needed to acquire a 
piece of inarshland known as Turner Swamp, within the 
Town of New Castle, and couvert it into an outdoor wild- 
life preserve (J.A. 18ca-19ca, 95a). 

E. The Approval Procedures of the Departments 

Title VI, Civil Rights Act of 1964, 42 U.S.C. 2000d et aeq. 
and Title VIII, Civil Rights Act of 1968, 42 U.S.C. 3601 
et seq. impose obligations upon both HUD and Interior in 
making these grants. Title VI, specifically Section 2000d 
of Title 42, United States Code, requires that no person be 
excluded from participation in or be denied the beneflts of 
any program receiving federal assistance on the grounds 
of race, color or national origin. 


* The application for the HUD grant was actually made by 
the King-Greeley Sewer District (J.A. 18ca). 
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Title VIII, specifically Sections 3608(c) and (d) (5) of 
Title 42, United States Code,* require the Secretary of HUD 
and all executive departments and agencies respectively to 
administer housing and urban development programs in a 
manner afflrmatively to fnrther the purposes of the sub- 
chapter. 

The pnrpose of the subchapter is stated in Section 3601 
of Title 42, United States Code: 

It is the policy of the United States to provide, with- 
in constitutional limitations, for fair housing through- 
out the United States.** 

Both departments fulflll their Title VI obligation through 
an elaborate procedure of requiring advance assurances of 
compliance and then inspecting for compliance (J.A. 108a). 

The Title VIII obligations are carried out in part by 
the nse of a rating system for the grants which includes 
categories relevant to housing considerations in which the 
applicant can be awarded points (J.A. 222a and 230a are 
the respective rating sheets). 

It is apparent from the face of the HUD rating sheet *** 
-(J.A. 222a) and the accompanying regulations (J.A. 223a- 

* The legislative history of Section* 3608 (c) and (d) (6) 
sheds no light on the interpretation of these section* in this con¬ 
text. H. R. Rep. No. 173, 90th Cong. lst Sess. (1967); S. Rep. 
No. 7tl, 90th Cong. lst Sess. (1967). 

** See Hearings on S. 1016, S. 131, etc. Bef ore Sub-Commit- 
tee on Constitutional Rights of the Senate Committee on the 
Jtulieiary, 90th Cong., lst Sess. 36, 50 (1967) for the original 
wording of the policy statement which was aimed specifically at 
prohibiting racial discrimination in housing. 

*** The original HUD rating sheet could not be found in the 
files of the HUD area office when the grant was reviewed (J.A. 
139a-140a). The sheet was reconstructed for internal pur¬ 
poses by Robert Mendoza of HUD (J.A. 123a-125a). The ac- 
curacy of the reconstruction was established at Mr. Mendoza’s de- 
position (J.A 182a ff.). 


J 





229a) that specific houHing eonsiderations eau eain au ap- 
pikant up to 17 out of 100 points (J.A. 227a-228a). There 
are in addition other categorie» with fair housing implica- 
tion» »uch a» the listings under Guiding Orderly Growth 
and Development (J.A. 226a-227a). 

Robert Mendosa, the employee of HUD who personally 
visited New Ca»tle and performed the rating in all cate¬ 
gorie» except finaneial need, gave New Castle 2 out of 17 
|)oint» under Housing Consideration» (J.A. 222a, 187a, 
188a, 189a,. Mr. Mendosa »tated in hi» deposiUon that had 
he known about a dispute between the Town of New Castle 
and the New York State Urban Development Corporation 
(“U.D.C.”), it would have l>een appropriate to deduct 
more points (J.A. 194a-190a). 

The sheet also includes a eategory for finaneial need in 
whieh New Castle was incorrectly awarded 9 points (J.A. 
222a, 172a-176a). The incorrect rating was discovered 
and evaluated in a post-grant review (J.A. 172a-176a). Steps 
were then taken by HUD to investigate to see if there had 
been impropriety (J.A. 118a-119a) and to improve training 
of personnel performing finaneial ratings (J.A. 180a). 

The implementation of Title V r III by the Bureau of 
Ontdooi- Reoreation (“BOB”) in its lund acquisition pro- 
gi-ams consists primarily of planning and coordination 
with other programs in order to achieve a balance between 
housing and recreational facilities. There is, in addition, 
a heavy emphasis on creating recreation aveaB in urban en¬ 
vironments. This is accomplished by giving jiriority to 
project» in urban areas (J.A. 212a ff.). 

The initial responsibility for rating the Interior land 
ucquisition grants has lieen given to a State Liaison Offieer, 
(J.A. 201a), who operates pursuant to a 8tatewide Compre- 
hensive Outdoor Recreation Plan or 8CORP (J.A. 205a- 
206a). The creation and existence of this plan is a prere- 
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quisite for participation by a state in the departments land 
acquiBition program. The SCORP in continually updated 
for changing land use practices and population trend» (J.A. 
207a). 

The priority for urban projeets in impleinented through 
both general policy and the rating HyBtem (J.A. 230a). Mr. 
Arnold, the Director for BOK for the North-East testifled 
that BOR asks the State Liaison Offleers to give top priority 
to urban areas (J.A. 212a). 

The rating systern (J.A. 230a) give» the largest num- 
ber of points, 5 out of 14, for “Index of Relative Intensity 
of Need. ’ This is a complex formula reflecting coordina- 
tion with other land use and future needs of the area, ae- 
cording to the SCORP (J.A. 212a). 

In additiou, points are given for the degree of imple- 
mentation of the BCORP, local economie impact and the 
variety of the |M>pulation to l»e reached (J.A. 230a). 

The project» approved by the State Liaison Olflcer are 
forwarde<l to the BOR office in Philadelphia for final re- 
view, site inspections and the decision to fund (JA. 199a- 
199b a). 

ARGUMENT 
POINT I 

A Claim of "Rainforced Racial Ghettoization" 
with in Westchestar County Does not Amount to a 
Claim of Injury in Fact to Residents of That County. 

AU parties would agree that the concept of standing to 
sue re<|uires appellante to allege 1) that they are arguably 
within the zone of interest» protected l»y the relevant 
statute and 2) that they have suttere<l ur will suffer an in- 
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jury in fact. Barlo wv. Collina, 397 U.S. 159 (1970); Aa • 
aociation of Data Proceaaiug Service Orgunizutiona v. 
Camp, 397 U.S. 150 (1970). 

The statute, of course, is the conduit to standing. Na¬ 
tional Welfare Righta Organization v. Finch, 429 F.2d 725 
(D.C. Cir. 1970). Appellants would have us believe that, 
where the statute is a eivil rights law, a strong showing 
that appellants are within the zone of interest to be pro- 
tected by eivil rights legislation will itself aruount to injury 
in fact. 

This is not the law, Baker v. Carr, 369 U.S. 186, 204 
(1969). Argunients that expanded “categories of judicially 
eognizable injury” niight result in its beeoining the law 
were reeently rejected by the Suprème Court. United 
Statee v. Richardaon, 42 U.H.L.W. 5076, 5080 (June 25, 
1974); Schleainger v. Reaerviata Committee to Stop the 
Wur et al., 42 U.8.L.W. 5088, 5092 (June 25, 1974). 

Writing for the Court Chief Justice Burger ststed: 

While Flast [v. Cohen, 592 U.S. 83] noted that the 
“case or controversy” liinitation on the federal judi- 
eial power found in Art. III is a “blend of constitn- 
tional requirements and ]K>licy considerations,” 302 
U.S. at 97, the Court, subsequently, in the context 
of judicial review of regulatory agency action held 
that whatever else the “case or controversy” reqnire- 
inent embodied, its essence is a requirement of “in¬ 
jury in fact.” Aaaociation of Data Proceaaing Ser¬ 
vice Organizationa V. Camp, aupra, 397 U.S. at 152. 
Although we there noted that the categories of judi¬ 
cially eognizable injury were >>eing hroadened, id., 
397 U.8., at 154, we have more reeently stressed that 
the broadening of categories “is a different matter 
from abandoning the requirements thar the party 
soeking review must have sulTered an injury.” Siërra 
Club v. Morton, aupra, n. 9, 405 U.S., at 738. And, 
in deflning the nature of that injury, we have only 
reeently stated flatly: “Abstract injury is not 
enough.” O’Shca v. Littleton, — U.S. — (1974), 
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Schlesinyer v. Rearrvists Committee to Stop the War 
et al., xupra, at 5091-2. 

,J uiige Pollack correctly determined below that appel¬ 
lante had failed to demonstrate such an in jury. 

The prinaary statute involved here iB that seetion of 
Title VIII, Civil Rights Act of 1968 (42 U.8.C. 3601 et 
seq. ) ,* the fair housing title, which requires the Secretary 
of HUD, and all other agencies with urban developnient 
projects, to administer these programs “in a manner af- 
firmatively to further the policies of this subchapter”, 42 
U.8.C. 3608(c),(d) (5), the policies of the subchapter being 
fair housing. 42 U.8.C. 3601. 

Turniug, for the moment, to the first aspect of stand¬ 
ing, zone of interests, it is difficult to conceive of any person 
who would not be within the zone of interests of a statute 
which calls for fair housing. Certainly any resident of a 
highlv populated area would l*. covered, if not all United 
States residents. This fact, far from allowing the kind 
of Citizen monitoring *• which appellante seek, rather em- 
phasizes the importance of the requirement that each ap¬ 
pellant demonstrate a concrete injury to himself or herself. 
Only by insisting on this requirement can the courts obtain 
the kind of authoritative presentation which is constitu- 
tionally crucial to the unique operations of the judicial 
branch. Ftchleêinger v. ReaervUts Committee, supra, at 
5092. 

•Appellant» also relied below on Title VI of the Civil Righta 
Act of 1964 (42 U.S.C. 2000d). However, no allegation» of dia- 
«rimination in the operation of either project have been made, 
appellant» entered into a stipulation stating they had no rea»on 
to believe the project» would discriminate (J.A. 84a), and Judge 
Pollack determined that all effort» for Title VI compliance had 
been fulfllled (J.A. 1082). Title VI, aomewhat more specific in 
scope and remedy than Title VIII, would not aid appellant» in 
&ny ce86. 

••The case» cited by appellant» on pp. 34-6 of their brief do 
not support their contention of standing as a “private attorney 
general.” On the contrary, in each case cited the plaintiff» had a 
demonstrable and personal interest in the inatitution charged 
with discrimination. 



What i» it theu that differentiate» the four appellante 
before this Court from any other resident of We»tehe»ter 
County? The appellant» answer is that nothing »o differ- 
entiates them. Hallier they vigorously argue that tliey are 
iu fa« t typicul of those resident», blaek, uiiddle and low 
income. What they have in coinmon is a lack of any con- 
nectiou with the area to which the funds were granted; 
uppellantH do not live in New Castle, they have not tried 
to live in New Castle, they will not try to live iu New 
Castle. 

Their dairned injury is that by allegedly failing to puu- 
jsli New Castle for alleged restrictive zoning practiees,* the 
Federal defendants reinforeed raeial ghettoization in West 
chester County. Such an allegatiou, if it had lieen true, 
wou ld have lieen of concern to all Westchester resident». 
Hut it does not reveal any speciflc injury to appellant» 
themselves. 

in the application of the rule of injury in fact to each 
particular litigant, generalizations are worthless. Associa- 
t ion of Data Processing Service Organization v. Camp, 
supra at 151. But in certain areas the Court has laid down 
sonie rule». Warth v. Seldin, 495 F.2d 1187 (2d Cir. 1974). 
Fortunately the i»sue of standing for Title VIII purpose» 
ha» been widely litigateil. An analysi» of these cases deni- 
onstrates the gap lietween appropriate plaintiffs and the 
appellant» here. 

* On the contrary, an inspection of the HUD rating ahaet 
(J.A 222a) showa that all but two pointe were deducted from 
the rating if the aewer project under the category "houelng con- 
aiderationa” as a result of New Castle’s zoning lawa. If tha 
financ. ii pointe had not been improperly awarded, the grant 
wou ld have been denied partly from the lose of the houeing pointe 
(J.A. 177a). 
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A person who clainiH that housing has been discrim- 
iuatorily denied to him may sue ander the speciflc lauguugc 
of the statute. Section 810 (e) of the Civil Riglits Act of 
1968, 42 Ü.8.C. 3610(a). Apoellants made no such claim. 

Present tenunts in a building whose landlord is allegedly 
discriminating against others may also sue. TrafUcante v. 
Metropolitan Life Insurance Co., 409 ÏJ.S. 205, 200 (1972) 
where it was held: 

With respect to suits brought ander the 1968 [Civil 
Rights} Act, we reach the same conclusion [of ac- 
ceptable standing], insofar as tenants of the same 
housing unit that is charged with discrimiiuition 
are concerned (emphasis supplied). 

Appellants are not suing about their own housing units. 
They are not suing about any housing unit. They are suing 
about a sewer and a park in another town.* 

Minority group inembers who are to l»e displaced froin 
present housing by a new housing program may sue. Nor- 
walk COKE v. Norwalk Redevelopment Agency, 39b F.2d 
920 (2d Cir. 1968); Poicelton Civic Home Owners Associu- 
tion v. HUI). 284 F. Supp. 809 (E.D. Pa. 1968). Appel¬ 
lants are in no way threatened by displacement. 

Potential residents of a Federally assisted housing pro¬ 
ject may sue. Oautreaux v. Chicago Housing Authority, 
265 F. 8upp. 582 (N.D. 111. 1967). There is, of eourse, no 
Federally assisted housing project involved here. Nor have 
appellants ever tried to live in New Castle. One appellant, 
Mrs. Rachel Evans, deelured, at her deposition, that she 
lived in decent housing and intended to remain there. 

* Nor do the sewer and the park represent any loss of poten¬ 
tial housing. The area to be served by the sewer is already 
heavily developed and in need of new sanitary facilities for the 
existing housing (J.A. 231a, 232a, 234a). The park is a 
marshland unsuited to housing development (J.A. 208a, 209a). 



11 


AH peraons wko live in or do business in au urhau re- 
newal area may sue. Shannon v. HUU, 436 F.2d 809 (3rd 
(’ir. 1970). Tkere ia no urban renewal area in thia eaae. 
Appellant» neither live nor do buainesa even near tbe aewer 
and park areas. 

Appellant», wlien aaked for their claim of injury in fact, 
nierely reiterate the fact that bringa them within the acope 
of the statute, ie. their concern with houaing in Weat- 
cheater County. There ia no allegation of harni apeciflcally 
to them if the funda are granted, no allegation of how they 
would be l)euelited by having the funda enjoined. Indeed, 
thé fact that the relief requeated—enjoining Federal funda 
—eau in no way affect the ap|>ellanta’ grievauce—racial 
ghettoization—ia itaelf a reaaon for a Onding of lack of 
standing. Linda R. 8. v. Richard D., 410 ü.8. 614 (1973). 
“Abstract injury ia uot enough.” Schlesinger v. Reserrists 
Vommittee, supra, 5091-2. 

Finally, uotwithatanding the poaaibility that hypotke- 
tical plaintiff with standing might exiat, the Richardson 
and M 'chleainger caaea cloaed the door to the appellante' 
uae of the argument that if no standing exiata for appellant» 
theu there will l»e no standing for anybody. 

Closely linked to the idea that generalized Citizen 
interest ia a aufticient baaia for atanding was the Dis¬ 
trict Court’a obaervation that it was not irrelevant 
that if respondent» could not obtain judicial review 
of petitioner’a action, “then aa a practical matter no 
one can.” Our ayatem of government leavea many 
crucial deciaiona to politica! proces8«a. The aaanmp- 
tion that if respondent» have no atanding to aue, 
no one would have atanding ia not u reaaon to find 
atunding. 8ee, United States v. Richardson, . . . 
Schlcsinyer v. Itesenists Committee, supra, 5094. 
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POINT II 

lt is the Luw of the Second Circuit That Zoning 
Which Prevent* Low Income Housing May Not be 
Attacked by Persons Without Specific Plans to Live 
on the Land if the Zoning Were Changed. 

Appellante fail in their attempt to distinguish the case 
at bar from the dispositive rule in this Circuit announced 
in Warth v. Seldin, supra. In that case it was determined 
that low income, minority group members did not have 
standing to attack the allegedly unconstitutional zoning of 
a nearby town, which zoning prevented low income housing. 
Warth v. Seldin, supra, at 1191-3. 

Appellante are not complaining about either the sewer 
itself or the park, neither of which, as it has been pointed 
out, will affect the housing supply of New Castle. What 
appellante specifically object to is the “rewarding” of New 
Castle by the Federal defendants despite New Castle’s 
“housing practices”; “housing practices” translates directly 
into zoning laws. 

Appellant» object to New Castle's failure to zone for 
low-income housing. They want that zoning changed; they 
want the government fonds witkheld from the town as a 
way of encouraging that change. 

Their motivations may be strong and public spirited, but 
neither will sufflee to provide standing. Doremus v. Board 
of Education, 342 U.8. 429, 435 (1952); Siërra Club v. Mor¬ 
ton, 405 Ü.S. 727, 739 (1972). 
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The zoning of the Town of New Caetle ie the basis of 
the appellante' laweuit and the predicate for their requeet 
for relief.* 

Appellante are non-reeidente of New Caetle, they have 
uever tried to live in New Caetle, they do not allege any 
intention to try to 1’ve there if the zoning ie changed. 

In Warth v. Heldin, low income, minority group reei- 
dente of the City of Rochester objected to the exclneionary 
zoning of the Town of Penfield which, like New Caetle, waa 
zoned primarily for single faraily residenten. Unlike the 
appellante here, the Warth plaintiffs alleged that they had 
actually sought housing in Penfield. Like appellante here 
they did not allege either plans or the ability to live in 
Penfield if the zoning were changed. As in the case at bar 
there was no housing facility involved in the litigation or 
proposed for the area. 

Judge Hays wrote for the Court: 

The doctrine of standing also turns on whether the 
party in question has a “personal stake in the ont- 
come of the coutroversy.” O’Hhea v. Littleton, — 
U.8. —, — 96 8. Ct 669, 675 (1974); Siërra Club 
v. Morton, 405 U.8. 727, 732 (1972); liaker v. t'arr, 
369 U.8. 186, 204 (1962). Appellante lack sneb a 
personal stake. The essence of their complaint ie 
that the zoning practices of the appellees are unfair. 
However true that charge may be, absent a showing 
that appellants themselves have suflfered from these 
practices they lack stuuding to challenge them. Their 


* The diepute between New Caetle and the New York State 
Urban Development Corporation, cited by appellante aa an example 
of their injury, came about becauee UDC had the etatutory ability 
to ignore local zoning. New York Unconeolidated La we, eection 
6266(8) (McKinney, 1971). 




14 


dispute with appellees reflects primarily a political 
disgruntlement. They indicate no benefit which a 
judgment favorable to them would produce. They 
allege neither capability nor intent to construct 
housing for themselves on any land which the court 
inight order rezoned as an element of relief. 

[Warth v. Heldin, 495 F.2d at 1192]. 

The lack of standing of plaintiflfs to challenge zoning 
directly in Warth v. Heldin preclude similar plaintiffs from 
challenging zoning indirectly in the case at bar. 

CONCLUSION 

For tho forogoing reasons, the dismissal of the 
complaint by the District Court should be affirmed. 

Bespectfully submitted, 


August 13, 1974 


Paul J. Cübran, 

United States Attorney for the 
Houthern Diêtrict of New York, 
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Fora 250 A-Affidavit of Strvict by Mali 
Rev- */72 


CA 74-1793 


AFFIDAVIT OF MAILING 


State of New York ) 
County of New York ) 


Pauline Troia, w . . , 

' being duly «won, 

depoaee and aays that she ia eaployed in the Office of the 
United States Attorney for the Southern District of New York. 


August 



Thfit on the 13th d av of 
^ie aerved s eopy of the withln 


by plscing the ssae in s properiy postpsld franked envelope 
addressed: 


1) Richard 1. keilman. Rso., 

2) ’Jikler, Cottliob, ^yalor t 

3) Golenbock * Barell, 'r.aqs. , 


57 Tuckohoe Rd, Yonkers, NY 10710 
Howard, :sns. , 40 T 7all St. NY ‘-JY 10005 
o0 'ist ^2nd St. NY NY 10017 


And deponent further saya 

5 he aealed the sald envelope s and plsced the «sa in the 
aall chute drop for aaillng in the United States Courthouss, 
Folsy Sq^^re, Borcugh of Manhattan, City of New York. 

/> V. 


Sworn to bef ore ae thia 


L3th dar of August i9 74 



Qiulified in Kin*» County 
Ccrt. filrd in New York County 
Trrm h*r ; re» M»rch XX 1975 
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